
BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of

ALBION W. AND VIRGINIA B. SPEAR

Appearances:

For Appellants: Glenn B. Martlneau, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
Israel Rogers, Assistant Counsel

O P I N I O N---mm--
This a~pcal is made pursuant to section 13059 of the

Revenue and Taxation Code from the action of the Franchise Tax
Board In denyinS the claims of Albion W. and Virginia B. Spear
for refund of personal Income tax in the amounts of $212.75,
$322.15, $336.49 and $282.10 plus interest paid by appellants
In the amounts of $68.72, $84.72, $68.31 and $40.34, for the
years 1955 throwh 1958, respectively.

In 1941 appellants bouy;ht a ranch southeast of
Santa Ana, together with 100 head of cattle which were on It.
They hired a stockman, who lived on the ranch. In 1946 they
purchased addltional  land, lncreasinll; their holdlnl:s to 400
acres. They also had government grazing permits for 68O'acres.
It has not been established how many cattle were kept on the
ranch at the times in question, but there w,ere enou;:h for
appellants to make small sales and to influence them to buy
a pedigreed bull. Forty acres were planted in feed crops.
The ranch also produced and sold chickens and eggs.

Mr. Spear was an active businessman with Interests in
several different businesses. He had no experience in ranching
and devoted little of his time to it. The ranch was modestly
equipped and had no living quarters for the appellants, who
only visited it to supervise and confer with their stockman.
The ranch was profitable In the earlier years but from 1952
to 1958 expenses exceeded receipts as follows:
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Receipts Expenses Loss

1952 $ 2,874.69 $ 6JO3.99
1953 2,93%53

$lp;y;

1954 2,103.13 lo; g&85
7$,$.';71J '2

1955
1956

1,235.12 3,53X67 3,352:55

1957
3,%;*;; 12,227.68 8,775 .g8?
1,gis5:00

13,896.72 13,350.36
1958 12,3t35.00 10;4:?0.00

$15,120.59 $7g,og6.46 $G3,975.87

In 1959 appellants sold the ranch for the stated
reason that they finally concluded that the climate was becoming
dryer and without the greater rainfall of the earlier years the
ranch could not support a successful cattle operation. The
following 1s a table from the taxpayers' records showing the
pattern of rainfall:

1926~1941 12;s above normal
1931-1941 25;; above normal
1g40-1941 113$ above normal
1g41-1942 25;': below normal
1941-1957 15;; below normal

The federal government disallowed 50 percent of the
expenses attributed to the ranch for 1957 and 1958. The record
does not show which expenses were disallowed or the Grounds of
disallowance. Such an action would be consonant with a. finding
that those expenses were personal in nature rather than ordinary
and necessary ranching expenses. The record does note that the
appellants treated as part of the ranch equipment a station
wn[_;on purchased In 1957 and a Cadillac automobile purchased in
1958. Appellants did not contest the federal adjustment.

Upon learnink; of the federal action, the Franchise
Tax Board disallowed 50 percent of the expenses claimed not only
for 1957 and 1958, but also for 1955 and 1956.

Under section 18451 of the Revenue and Taxation Code
It 1s Incumbent upon a taxpayer to concede the accuracy 0:' a
federal adjustment or state wherein It is erroccous, Althoul:h
appellants have not expressly conceded the accuracy of Lhc
federal chance, neither have they established that It was
erroneous. i:‘e therefore accept the Franchise Tax Board's
determination insofar as it followed the federal determination
for the same years-, 1957 and 1958.

In support of its disallowance of 50 percent OC the
expenses for all four years, respondent does not contend that
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these were unrelated to the ranch operation, but advances the
theory that the ranch was not oporatcd as a trade or business.
A3 provided in respondent's regulations, if a. farm is operated
for recreation or pleasure and not on a co~mncrcinl basis, and
if the expenses exceed the receipts, the receipts arc not taken
Into taxable income and, corrcspondiqrly, all of the expenses
are treated a3 nondeductible items.
rcz. 17202(l).) ( ~~1. Admin. Code, tit;. 1.8,

The respondent cites Thacher v. Lowe,
Deerin: V. Dlair, 23 F.2d 975,

288 I?. 994, and
for the point that tile existence

of expenses which greatly exceed income is an important factor
Indicating that the farm was not run f’or tile purpose 0;' profit
In those ca3es the taxpayers used their farms as residences ani
the expenses could rca3onably be attributed directly to thclr
personal enjoyment. SUC!~ circumstance3 are not present here.

Rcspondcnt also contends that the ranch operations
have not been shown to be a3 lari:e and a3 oqqanized and cfi'icient
a3 they should be, and, therefore, the appellants could not have
expected to make a profit.
explanation that the drought

Rowever, in the face of appellants'

the rcspondcnt '3 a-n
forced tilcm to curtail activltSc3,

capitalized,
U,3ump4;ion t?~at the farm was insufficiently

orcanizcd or 3upcrvised cannot lead to the conclu-
sion that the farm was not a trade or business.

The ranch was
in the record shows that

profj.table in earlier years and nothing
the ranch was used by the appellants

a3 a Source of personal pleasure, recreation, or leisure, or
that it wa3 suitable for such a use. Under the circumstances
or this ca.sc, the fact that large losses were incurred for an
extended period doe3 not justii'y a conclusion that the ranch
was operated for pleasure rather than profit.
et al., Executors,

(James.Clark,
24 B.T.A. 1235; Dean .8abbltt, 23 'l'.C. tJ’O-

‘i
2'

Clark Ulsc, T.C. Memo., Dkt. IGo. 'jljiJl"j, Wy 2!3, ,1957, &d,
60 Harve S. Farrow, Sr., T.C. Memo
53371, 653811, Scpth;;e ~1:. %eaKleG: ikE: iE:o
Dkt. Nos. 53410, 55075, Kay 23x8* Theron D. Stay, T.C.'bemo
Dkt. Nos. 65355, 66609, Sept. 19, 1958.)

O R D E Re--e-
Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
thcrefor,
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IT IS H.ERZ%Y ORDERED, ADJUDGED AND DXCEED, pursuant
to section 19060 or the Revenue and Taxation Code, t!lat the
action of the Franchise Tax Uoard in denylni; tile clai.ms 01‘
Alijion ';I . and Virginia 3. Spc;w for refund of perso:-01 income
tax In the amounts of
appellants

$212.'75 2nd $jZ.l:j plus interest paid by
1:; the amounts 0;' .$3.72 and $$4.r/2 for the years

1355 and 1956, respectively, be and the same is hereby reversed,
and that the denial of cialnx
in the amounts of $336.49 and

for refund of pcrsonnl income tax
$232.10 plus interest paid by

appellants in the amounts of' $63.31 and $40.34 for the years
1957 and 1958, respectively, be and the same is hereby sustalncd.

Done at Pasadena Calii'ornia this 20th day of
April , 1964, by the Stake &ard of Equailzation.

Chairma

Member

Mem'bcr

Member

, IQmber

Attest: ) Secretary

n
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